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Thursday, August 31, 2006
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Telecommunications & Regulatory Affairs
RECOMMENDATION FOR COUNCIL ACTION

ITEM No. 26

Subject: Approve first reading of an ordinance granting a franchise agreement to Texas Gas Service, a division of
ONEOK, Inc. to provide natural gas distribution services.

Amount and Source of Funding: Funding in the amount of $ 6,548,600 in Franchise Fee Revenue was included
in the FY 2006-07 Proposed Budget.

Additional Backup Material
(click to open)

D Ordinance_TGS_Franchise
Agreemenet

For More Information: Rondella Hawkins, Manager; (512) 974-2422
Boards and Commission Action:Presented to Council Committee for
Emerging Technology and Telecommunications
Prior Council Action: Ordinance No. 860918-T

Texas Gas Service, a division of ONEOK, Inc. ("TGS) is the primary provider of natural gas service in the City of
Austin. The current franchise agreement will expire on November 17, 2006.

Key terms of this non-exclusive franchise agreement are as follows:

Term: 10-year initial term with 10-year extension for total of 20 years '

Compensation: Franchise Fee of five (5) percent of gross revenues paid to City on quarterly basis

Continuation of natural gas conservation program

Reserves City's right to regulate rates and the charges for the services of the Company to its customers as
provided by State law and the City Charter

Abide by City.'s current street-cut regulations and right-of-way management policies

City right to audit

Indemnification of the City

Second reading of ordinance is scheduled for September 28, 2006. Third reading of ordinance is scheduled for
Octobers, 2006.
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ORDINANCE NO.

1 AN ORDINANCE GRANTING A FRANCHISE TO TEXAS GAS SERVICE, A
2 DIVISION OF ONEOK, INC., RELATING TO THE DISTRIBUTION AND SALE
3 OF GAS IN THE CITY THROUGH THE USE OF PUBLIC STREETS,
4 EASEMENTS, AND RIGHTS-OF-WAY; AND REPEALING ORDINANCE NO.
5 86-0918-T.
6 î*ife

7 BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF AUSTIN:
8 I Ijjjjj'
9 PART 1. The council grants a franchise to Texa'SvGas ServicelSornpany, a division of

Mf%tv **" ^'^"i^i-
10 ONEOK, Inc., and its legal representatives, successors, lessees and^assjgns, under the
11 following terms and conditions: ^Iftif

JsSre-
12 SECTION 1. Definitions.
13
14 1.1. For the purpose of this Ordinance'^the following^ennsfphrases, words and11 r.v ^trtiii" x *-' 'si'ii-ii*"• *• J l '

15 their derivatives shall have the meaning^given herein. When riot inconsistent with the
O '. tJ J,"iii*',!!'!>, "-?*'

16 context, words used in the present tens'e^include^tnejfcfuture tense, words in the plural
)17 number include the singular number!*! worcls in|the singular number include the plural
18 number, and tfiejijuse of any genderr'snall be appjicableftolail genders whenever the sense
19 requires. The"words "shall" andtewill" are mandatoryjand the word "may" is permissive.

1 ^rjHM^k / 'HlH'j-T }*•"'! WM*<^U <r

20 Words not defined shall be giv.&'tneir common amFordinary meaning.
''KMjiii !.'}»), "Hjjj 'it'!;!%, °

21 1.2. "City" shalltomean the Citylof Austin, Texas, a municipal corporation in the
22
23 1.3. "City Manager'•ffshall mean.Sffe City Manager of the City, or his or her
24 authorized designate. ^,ft ^
25 1.4. "City fiRarks" shall mearrfahd include all areas dedicated or used as a public

W*!t§tt $F**wr

26 park, recreation area'^scientific area, wildlife refuge or historic site.
27 1.5. "Company^shdljfirnean Texas Gas Service Company, a division of ONEOK,
28 Inc., a corporation organized^and existing under and by virtue of the laws of the State of
29 Oklahoma, authorized to transact and actually transacting business in the State of Texas,
30 its legal representatives, successors, lessees and assigns.
31 1.6. "Consumer" shall mean any person or organization within the corporate limits
32 of the City of Austin receiving and using gas from the Company for his or her own
33 appliances or equipment, whether or not the gas is billed directly to him or her, or to a
34 second party. (For example, in the case of a rental unit where the utilities are part of the
35 rent, the landlord is a Customer and the tenant is a Consumer.)
36 1.7. "Corporate limits" shall mean all areas lying within the City limits and full
•7 purpose annexed adjacent areas, as they may change from time to time.-
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1.8. "Council" shall mean the governing body of the City of Austin.
1.9. "Customer" shall mean any person or organization being billed for gas service

whether used by him or her, or by others.
1.10. "Director of Public Works" shall mean the Director of the Public Works

Department of the City, or successor in function.
1.11. "Distribution System" shall mean, in its entirety, all pipes, equipment and

other appurtenances and any portion thereof, used or necessary for the transporting and
delivery of gas to customers and consumers within the corporate limits of the City.

1.12. "Emergency" is defined as sudden and unforeseeable damage or malfunction
of a portion of the Company's Austin Distributiori]JSystem that creates a threat to life,
health or property. p$ %k ^$r

1.13. "End user" is defined as an individual or business|"other than a business that
generates electricity for resale to wholesale or retail customersfthaLconsumes natural gas
^^ H11** f*_ '** ^IVKMi'flt, ^^

during the pursuit of its private or commercial purposes^ -rf& w^
1.14. "Franchise" shall mean

established herein.
1.15. "Gas" shall mean natural gas and any synthetic gas distributed by the

Company through its Distribution System, jim*. NOTN *$"
1.16. "Gross Revenues" shall meafi all|revenue deriveldfef^received, directly or

indirectly, from the sale of gas to all classes of customers and consumers (excluding gas
sold to another gas utility in the City forlresale ,tb ifsticustomers within the City) within

&($\ ft* ttlAISi v v'M- "":**. .J i-t •* *

the corporate limits of the City\ jyj^ W
(1) /Gross Revenues*jtshall include:

*(a) xfreyenues derived from the following 'miscellaneous charges';
^ ' ^ f f i r ' <iV a-. i^tL«.j:i».'i,j-& i_;:tf ii-fi-ir *-? *—' *

or reconnect gas within the

/fi -;•i- :- >•••this Ordinance,'rand all rignts^and^(obligations
^'

in.

to haridle^returned checks from consumers within the

such "6tner service charges and charges as may, from time to
'ibtr'Ji-l-.&'f"!''"

time, beiauthorized in the rates and charges on file with the
iUf "V

,,,, „ V*3>J
(b) receiptspfrom any non-utility or non-regulated services or products;
(c) grosT'"receipts from gas sales and gross receipts from gas

transportation;
(d) all revenues derived by the Company from the transportation of

Transport Gas through the Company's Distribution System within the
City to end users located within the City (excluding any gas
transported to another gas utility in the City for resale to its customers
within City);

(e) the value of gas transported by the Company for Transport Customers
that are not public entities, as herein defined, through the System of
the Company located in the City's Public Rights-of-Way ("Third
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1 Party Sales") (excluding the value of any gas transported to another
2 gas utility in the City for resale to its customers with the City), with
3 the value of such gas to be established by utilizing either the purchase
4 price of the Transport gas as reported to the Company by its Transport
5 customers that are not public entities, or 110% of the Houston Ship
6 Channel Index of prices for large packages of gas published each
7 month in Inside FERC's Gas Market (or a successor publication or
8 another publication agreed upon by the City and Company) as
9 reasonably near the time that the transportation service is performed;

11 (f) receipts from sales of materiais^:appliances..or equipment.
12 (2) "Gross revenues" shall not include:! ffl'Mf'

A SHwSb''1,

13 (a) the revenue of any person including, witnouljlimitation, an Affiliate,
14 to the extent that such revemiefis alsoyhcludeStimGross Revenues of
15 the Company; ^%lpr ^Hj% jj
16 (b) sales taxes; ^jj^
17 (c) any interest income earned by the Company;
18 (d) all monies received fromrthe lease or sale;ofi,real or personal property,

J '̂l 'OHj:-&i*h fl^flf I £*Ti {-''''$'

19 provided, however, that^hWexclusion doelV'hopapply to the lease of
r ~ ? tt,.f ^V.̂ ssij.-fjj., j'^^iT

20 facilities within the City's publicMghts-of-way;
,^-ff 1 /j-̂ .H,*,, i ̂ J jjjfr * J

21 (e) receipts for maintenance of appliances, machinery or equipment;
f.2 (f) receipts for compensation for^3amage^to)the Company's property;
23 (g)llk receipts forithefgeneration of (electricity;

r r'i'U. *;>v r8Hi'a't,W w-!>* jOF
24 :i(h) ^contribution^inmid of construction; and
25 (i) revenues fiille&lfbut not ultimately collected or received by the

"'st'P'KTV t̂**'"1!'̂

26 Company. ^S^b, ^Hfk ^
* •,-"i^i-:$"*?^ ^Hitf Fffib* jr$*r

27 1.16. "Public^Easement" shall^ine.ah those public easements held, owned or
28 controlled by the City, tHejIterms, conditions or limitations upon which are not

* if^ji * ^5j"';-fj=- J if *

29 inconsistent withlthe constructionfor maintenance of a natural gas distribution system.
S!j;^I> "n*-*''''i$t*Hi«**r»^ ^~^

30 1.17. "Public Entity" shallimean any political subdivision of the State of Texas,
i^'^V;f*s • /*f ^^ *

31 any governmental^office or agency, or any state supported college or university.
32 1.18. "Service^MneJipshall mean lines connected at or nearly at right angles to the
33 Company's mains and usecl"1o convey gas therefrom to the property line of customers
34 and/or consumers.
35 1.19. "Sidewalk" is that portion of a street which is not improved and maintained
36 for vehicular travel.
37 1.20. "Street" or "Alley" shall mean a publicly dedicated or maintained right-of-
38 way, a portion of which is open to use by the public for vehicular travel.
39 1.21. "Unmetered Gas" shall mean that gas being moved under pressure from the
40 Company's main lines to the customers' and/or consumers' meter.
.41 1.22. "Transport gas" or "transported gas" shall mean gas owned or controlled by
"42 a user or its designee (i.e., gas that is purchased or otherwise acquired by an end user
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1 from someone other than the Company) and delivered by such user or its designee to the
2 Company at a point on the Company's Distribution System, such point of delivery to be
3 defined by the Company, and carried, delivered or transported through the Company's
4 system at a point of redelivery in the City by the Company to the user, for a fee. The
5 terms and conditions of the transportation arrangement, including but not limited to the
6 delivery point(s) of redelivery, measurement and location of title transfer, shall be as set
7 forth in the contract entered into between the Company and the end user and/or the
8 Company's transportation tariffs on file with the Railroad Commission of Texas or other
9 appropriate regulatory authority.

t 0 fTl#lT\
- t^fpiit

11 SECTION 2. Granting of Franchise.' jl^ %, Ji>
1
 '" '•"" O E|F '!||$j,f ,||jjjjs<

12 I till-If
*•*! :rf%*p.

13 2.1. There is hereby granted to the Company a noniexclusive Franchise to
14 maintain, construct, equip, extend, alter and other$vise establish ahj|joperate in the City,
15 as now or hereafter constituted, works, systems, 'plants^ lines and^l|relatep facilities
16 (including those now in service) necessary or appropriates to sell, manufacfure and store,
17 distribute, transport, convey or otherwise conduct, ^ser^e, supply and furnish the
18 inhabitants of the City and others, and toJhe, City, whenever^ the,;City may desire to
19 contract therefore, gas for light, fuel, powerfh%at*and any andtall|bther useful purposes,
20 and the said Company is hereby granted passage}vright-of-way in, under, along and
21 across, the right to occupy and usejn any andfaltelawfu'l way during the life of this

k • , ° r J £$$m\ 1!]^-- •!•! \"|I3 itVM *
\1 Franchise any and all streets, avenuesf public easementsjnghts-of-way, alleys, highways,

23 sidewalks andjpridges, of the|Cify, beneath trfe surface of the same, as said streets,
24 avenues, purjlic4easements, rights|of-ways, alleys|[;highways, sidewalks, and bridges of
25 the City, now or may|ftereaftePexist|^auid lawful purpose as herein mentioned.
26 2.2. The Companvfshall be allowed,to operate and maintain all lines existing on the

^''' .'1'"''H''':i*s ^"'^'H"''1^ *Jri*" ^"^

27 effective date of tlais^Franchise within^(E;ity?Parks, or then existing on land hereinafter
28 designated or used' as a Ciiylfark, but shall not undertake a major replacement of such
29 lines or lay new|Hnes within ̂ slud.J^ity Park. In the event that the Company has no
30 feasible and prudent alternative tpljaying a new line or replacing a line which avoids a
31 City Park, and thefcost associate^ therewith exceeds the cost of laying said line in whole
32 or in part within a Ci!y|Parlg):)y#15% or more, then the Company may directly petition the
33 City Council for permission" to cross City Park lands. The petition must include the
34 Company's grounds for its assertion that there is no prudent or reasonable alternative to
35 replacing or laying a line in a City Park. Within ninety (90) days of the filing of said
36 petition, the City Council shall, in accordance with applicable law, including without
37 limitation, Texas Parks and Wildlife Code Chapter 26, either permit the Company to use
38 City Park land, or authorize the Company to, immediately upon completion of such
39 project, adjust its rates for gas service to permit recovery of such total excess costs plus
40 applicable financing charges at the then current prime rate over a period of three (3)
.41 years, by surcharge.
"42 2.3. The construction, maintenance, and operation of the Company's Distribution
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1 System and property of the Company subject to this Franchise shall be subject to
2 ordinances and regulations passed or approved by the City Council, to the extent that
3 such ordinances and regulations are not in conflict with the laws of the United States, the
4 State of Texas, or the orders, rules or regulations of the Railroad Commission of Texas or
5 other regulatory authority where such authorities have pre-emptive jurisdiction over the
6 subject matter of such City ordinances or regulations.
7 2.4. The initial term of this Franchise shall expire ten (10) years from the effective
8 date of this Franchise Ordinance, and shall include any period between November 17,
9 2006 and the effective date of this Franchise Ordinance. The Company agrees to provide,

10 no less than one (1) year before the expiration offthe initial term, written notice of its
11 intent to renew this Franchise for the second tenwIO) year term. ..At the end of the initiali J}\ / ./ -^ iit *i^r'lr

1 F Vi;3*- r!*"!:i*

12 ten (10) year term, the term shall be automatically renewedgoij'one additional ten (10)
13 year term, unless: Iv |P^K%'*•. 4, " ̂ j&%
14 (a) the Company is in material default^underjfrthe terrhsvof this Franchise

V!0**]̂ ! /"^""'jK *rs«iH^ 1%. ^*

15 Ordinance and written notice is given fbjthe/Company byltrie Cityfor
*^J l-Ttl!!' i':

i
i * ff ff 'x-.w-jiTv-iij, « '̂

 J

16 (b) written notice of intent to terminate thisiljranchise at the^explfation of the
17 initial term is given to the City by the Compandor
18 (c) written notice of intent to renegotiate this Franchise at the expiration of the

/ir^T'1''" ^JjS* * î" ̂ ip'i- ^•'̂ "'

19 initial term is given to the Compan^by the City, ^fjp^'
20 2.4.1. Written notices specified in1|Sectioii|p!4, above, must be provided one (1)
21 year before the expiration of the initial term. Thef notice sKall specify either the desire to

922 renegotiate or the desire to terminate,khis^Franchise, ite-jvnich event this Franchise shall
23 either be renegotiated or terminated at the end offthe initial term. After renegotiation, this
24 Franchise may "bej'extended for^r^fjadditional tenfgfljyear term, which will include ten
25 (10) years from the'faate of trie expiration of the ""initial term. The party that has been
26 provided notice of itslintent to seefeto renegotiate the terms of this Franchise may

_il*;j,:jj;;iia|j "*!3 jH''!*1^ J$*'i*'̂ "̂

27 withdraw its requesty'priorttoitthe expiratiofeof the initial term of the Franchise, in which
jfif1 1 M''*M tt-H'i ''^r*i»

28 event the Franchise shall be'renewed automatically.
29 2.5. (A)(l) The,|Company shalj|notHtrahsfer this Franchise as part of a sale of stock or
30 assets involving thikCompany andjsome or all of its divisions and subsidiaries without the%n% if v
31 written approval ofjthe Council|expressed by ordinance, and such approval shall not be
32 unreasonably withh l̂S|!!̂ !pj(!||̂
33 (2) The Council rriay^fevoke this Franchise if the Company sells, transfers, conveys
34 or otherwise disposes of its rights or interests under this Franchise, or attempts to do so,
35 without the Council's prior written consent. All rights and interests of the Company shall
36 cease if this Franchise is revoked.
37 (3) A transfer in violation of this section is void.
38 (4) The Company may not assign this Franchise to evade fee payment.
39 (B) In the event the Company expresses its intent by letter or contract to sell its
40 Distribution System located within the City of Austin, separate and apart from the other
|41 assets of the Company, then the City shall have, prior to the completion of such sale of
42 the Company's Distribution System, ninety (90) days to provide notice to the Company
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1 of its intent to exercise its option to commence purchasing the Company's Austin
2 Distribution System in the manner provided in Section 18 of this Franchise. The
3 Company shall provide the City with any information about the transferee of its
4 Distribution System that is within its possession within seven (7) consecutive days of a
5 written request from the City. If at the end of ninety (90) days the City has not notified
6 the Company of its intent to exercise its option to purchase the Company's Distribution
7 System, the Company may proceed with its negotiations to transfer its Distribution
8 System. The Company agrees that no transfer of its Distribution System to any transferee
9 shall be completed prior to the City's approval of the transfer of the Franchise to a

10 transferee. ^g||
11 2.6. The separation of the utility and nonfutility propertiesfbf the Company into
12 separate business organizations shall not operate to trigge|;|tne requirements of this

14
15 SECTION 3. Acceptance by Company and"]E|Te|rive Date.
16 e .isr^ifttt^K

*™ '̂ "JS-jlfl, -™*!M-«-

17 3.1. This Franchise shall be accepted by tneliSpmpany in writing, which
18 acceptance shall be filed with the City wifhin^ixty (60) days^fteruthe passage of this
19 Ordinance by the City Council, and when^o^accepted this Ordinance shall be a contract

fa r̂ ***]|;T:H I*L "j";1L'*:T

20 duly executed by and between the City ana the Company. JF
21 3.2. The City, by the granting.of thiShFranchiselfdoesfnot surrender or to any extent

• l
!-^ik"UP« WiffV i*ll *!jl'-i<T;>ii i-f"Slf

\2 lose, waive, imperil or lessen thedawful powerslfand Mgntsmow or hereinafter vested in
p. i. f. Ip^ii^ l '111 "'^:r,j;r'v

23 the City underline, Constitutiorftarid Statutes of the State of Texas and under the Charter
4j*!J!iigjijTl% y=*i:a% '^| *fp% -"if

24 of the City to regulate the rateslfdr services of the!<3ompany; and the Company, by its
" 4!.ti!i!j'!&i $sl!jl3fflsW*iittk Wi;rf,t;f J * * * *

25 acceptance of this Franchise,^agreesithat all such lawful regulatory power and rights as
26 the same may from timajta time be vested in the City shall be in full force and effect and
0-7 U' *+ *U ' ^fuN^r-u *U r^B^'XX^ .- j C S * *•27 subject to the exercise^hereofby the City^atany time and from time to time.
Oo /r '%^ JV/ *2<$

29 SECTION 4.
30
31 4.1. Servicef shall be provided by means of the use of streets, alleys, Public

'it,* <tlSH4i, »yi

32 Easements, and other|public|nghts-of-way. If additional Public Easements are necessary,
33 they shall be the responsibility of the property owner requesting such service. All future
34 locations shall be in a space designated by the City. The Company shall not place its
35 facilities where the same will interfere with any existing cable television, electric, water,
36 street lights, fire lanes or communications lines, or obstruct or hinder in any manner the
37 various utilities serving the residents of the City.
38 4.2. The Company shall, as specified in its "Rules of Service," as are now, or as
39 shall in the future be approved by the City Council, or other regulatory authority having
40 jurisdiction, furnish service without unreasonable discrimination to all areas of the City.

|41 The Company shall not deny service, or otherwise discriminate against applicants for
'42 service, customers or consumers on the basis of race, religion, national origin, sex or
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1 sexual orientation. The Company, and its successors and assigns, shall have the right to
2 adopt and enforce Rules of Service hereunder not inconsistent with the law of this
3 Franchise Ordinance.
4 4.3. The City may require the Company to maintain a Termination of Service
5 Policy in its Rules of Service that is identical to or consistent with that applied to
6 similarly situated City utility customers. The City shall, commensurate with approval of
7 any such change in the Company's Rules of Service, provide for the recovery of the
8 prospective cost impact associated with the change or changes.
9 4.4. The Company shall maintain its property and equipment in good order and

10 condition consistent with the needs of the servicejtojbe rendered therefrom, but may not
11 be compelled to extend its facilities beyonc^tne consumer'sljproperty line. It is
12 recognized that the Company shall retain full title in and rigMto its personal property
13 whether or not same is incorporated in real estate. The Company,,shall, at its own cost
14 and without expense to any of its customenf|or rjrospective|;cu^tomers P( wherever
15 permanent improvements are located on the premises^of such current or .prospective
16 customer and/or consumer, construct and maintairifaf service line oTSproper size and

-*'J' *!";*iw '31. l^lS^'l

17 capacity from its main to the property line of each currentfbr^prospective customer and/or
18 consumer. The Company shall in every ^instance instalHtall ̂ necessary lines moving
19 unmetered gas. 4^^%!̂  "^litP^*
20 4.5. The Company's system andf appurtenances shall Jpie* located, installed and
21 maintained so that, to the extent reasonablypracticafile^thelfacilities do not unreasonably

k ' ^5i:i"'jSlk Wl' 3i' ^wiJWjSMiift!
\2 interfere with any improvements jime|City^may|aeem|prgper to make, or unnecessarily

23 obstruct the free^use of the streets, |alleys, bridgesJjPublic Easements or public property.
24 4.6. Tne*€ityJCouncil mayfiin its discreti'onSpursuant to the authority of the City

"M;, :Ji*V ^1sS*ta"v'lr"™9li "-V3-*iL

25 Charter, require a management auditlof the Company's operations in the City. The costs
26 of such audit shall bej|borne by tneVCompany but recoverable through its rates.

>i<Ji>'>n^|jh ^ îji'p' i*nt v-4'"-* •* *"^

27 [Additional langua^e^ii^fpi^hcomirig||foliowing the gas conservation program
28 review.] |f JF
29 4.7. Thel(Company sfiall^actiyely support the conservation of natural gas by

. (I?i% "%;'1(r>;$i%* '
30 designing, implementing, monitoring, and evaluating such conservation programs. The
31 extent of the Company's specificvparticipation in the conservation of natural gas shall be
32 determined by Ordinancesj.tha^the Council may adopt, from time to time, during the term
33 of this Franchise. The Company shall work with the City to coordinate conservation
34 programs in a manner which will avoid unnecessary duplication and will enhance
35 benefits to the Community.
36
37 SECTION 5. Use of Streets and Public Easements.
38
39 5.1. The Company is hereby authorized, licensed and empowered to do any and all
40 things necessary and proper to be done and performed in executing the powers and
.41 utilizing the privileges herein mentioned and granted by this Franchise, provided the
"42 same do not conflict with existing water pipes, sewers, electric power lines, telephone
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1 lines, cable television lines and other authorized installations, and provided that all work
2 done in said streets, avenues, Public Easements, Rights-of-Way, alleys, highways,
3 sidewalks, and bridges by the Company shall be done with the utmost diligence and
4 without unnecessary inconvenience to the public or individuals. Further, the Company's
5 use of the foregoing shall be in accordance with all City Ordinances and the "Standard
6 Specifications for Cuts in Public Rights-of-Way."
7 5.2. The mainlines of the Company shall be laid in alleys, streets, and avenues,
8 and other Public Easements, and when in streets and avenues, shall be laid parallel with
9 the curb line thereof, or in such locations as shall be most practical. The Company's main

10 lines shall be installed or replaced at depths whicMjppmply with all applicable state and
11 federal rules and regulations establishing minimum safety^ standards for the design,
12 construction, maintenance and operation of pipelines, providMJlfowever, that in no case
13 shall any main be laid less than 18 inches below the establisK&Lstreet grade, without

*V 1* *'*-'' "H'-I.M'fh*

14 permission of the Director of Public Works. 'ijk ^l ^Illl^ *
15 5.3. When the Company shall desire to laj&ahy mains hereunder^and before
16 commencing its construction work, it shall submitjtb|the Director or%ib>lic Works or
17 other proper authority an application for permit, and a mapper plan showing the streets,
18 avenues, alleys, and other Public Easements^wherein it prop^oses.to construct its facilities.
19 The Director of Public Works or other pro'pe^lauthority, shail^rejpond in writing to the
20 Company within ten (10) calendar days of the Company's submission either approving or% fr$*'%§' f £!"21 rejecting the plan and if a rejection, listing the 'reasons!,for such rejection. Actual

^ -^Vil^* ^ '&( %'$ ^''^N'^'H'ii*"^

!2 approval by the Director of PublicJjWorks or other proper authority shall constitute a
23 permit to the|!gompany for tne^opening of all ;of thejstreets, avenues, alleys and other
24 public placeS|t8snojv{i on the |naj||pr plan, andffoijjfirie construction or laying of the
25 mainlines and othertfacilities *6r equipment by the"Company. Provided, however, that it
26 shall not be necessary'fofethe Companyjtp secure a permit for the laying of service lines
27 from the mainline gipes"ol|he, Companyttp?its customers and/or consumers. Nor shall the
28 Company be required to secure a permitMn advance of excavation in the event of an
29 emergency, as defined herein, 'provided that the Company shall file with the Director of

%,]%& %JiaJf-*l^|illl''

30 Public Works noijlater than ten (flO/days after the last day of such an emergency, the
31 information that thejgqmpany would have been required to pre-file had there not been an
32 emergency and detailetlJinforrnation that describes the circumstances of said emergency.
33 5.4. In furtherance^ofme public interest in safety, health and public welfare and to
34 facilitate the safe management of public right of way, the construction, expansion,
35 reconstruction, excavation, use, maintenance and operation of the Company's
36 Distribution System and property is subject to all generally applicable City requirements.
37 In addition to any other City requirements, the Company shall provide the City's Office
38 of Right of Way Management, or such other officials as the City may designate
39 construction plans and maps showing the routing of any new construction and
40 construction plans, forty- five (45) days prior to the commencement of construction

which involves an alteration to the surface or beneath the surface of the public right-of-
r42 way, to the extent generally required. The Company shall not begin construction until the
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1 plans and drawings have been approved in writing by the Office of Right of Way
2 Management; this approval shall not be unreasonably delayed. The Company shall
3 participate in the Austin Utility Location Coordination Committee ("AULCC") meetings
4 and coordinate new construction with the AULCC. The Company's facilities shall bear
5 the identification marks established by the AULCC if the facilities are installed after the
6 AULCC establishes identification marks.
7 5.5. In the event of a conflict between the provisions of this Section 5 and those of
8 City Code Chapter 14-11 or other ordinance of general applicability that regulates the use
9 of City public rights-of-way, the provisions of the City Code shall govern.

I n «&*>•
dTj™

I1 SECTION 6. Work by the City and OthereF* % J&
^^^^^^—^^^^^^— * J it;/ '®K rfrtjr

I / Ff ff^iff$S"i

m piSilik
13 6.1. City reserves the right to lay, and permit to be Iai9|fsewer, cable television,

° tya'ts, w 'vppftfei
14 water, telephone and other pipelines, cables and^c6nduits§and topper-form and permit to

1 1 J "fltf**rX* *i**l1:1^ *£MJtlT?H. ~&*

15 be performed any underground or overhead work\that|may be necessary qpproper in,
16 across, along, over, or under any street, alley, highw^y-|Rublic Easementjoflpublic place
17 occupied by the Company. The City shall be liable to thetCompany only for any damage
18 to the facilities of the Company, the producing cause of wfiichjs the negligence of the
19 City or its employees. /!F^%'1\ '^|fppr

* I •* fiii/ î̂ -M,/,;;:, ^^i-.^

20 6.2 If the City requires the Company to adapt.or conforrrFits Distribution System,
21 or in any way alter, relocate or change its<jproperty tbtenable^any person, firm, corporation
;2 or entity (whether public or private)! otfier than the Sitp'to use the public ways, the

23 Company shalj|Be!(, entitled to reimbursement from the^person, firm, corporation or entity
24 desiring or occasioning such /change for any andfair loss", cost or expense occasioned
25 thereby. ^liflh " ^ifllh "^

27 SECTION 7. GHanfe^for Governmental Purposes.
^^^^^^^^^^^^^^^^^^^ ,T[\ty ™>!a&. -'Mm-. v Shtf *

no si" N'pIV W28 . g l«kf|, .{fMl s [tf% p'
29 7.1. If, during the periodfolthis'Franchise, the City shall elect to alter or change
30 the grade or alignment of any streetf'alley or other Public Easement, or any water pipe,
31 wastewater pipe, orjmy overhead1 or underground structure within the corporate limits or
32 the extraterritorial juns^dictionl^of the City, so as to conflict with the facilities of the
33 Company, the Company^sna'll remove or relocate, as necessary, all of its facilities at its
34 own expense. Schedules for this work shall be developed by designated representatives of
35 the Company and the City. If such representatives cannot agree on the schedule, the City
36 Manager, after consultation with the Company, shall establish a schedule. This schedule
37 shall provide for a minimum of thirty (30) days to exist between the time the schedule is
38 furnished to the Company and the time that any specific work to be done by the Company
39 covered in the schedule is to begin.
40 7.2. Whenever any such project is funded, in whole or in part, with federal or state

highway monies, if the federal or state government provides compensation for utility
• adjustments, the City shall request that compensation be provided to the Company by the
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1 funding authority. If the City receives such requested utility adjustment compensation, it
2 shall deliver same to the Company.
3 7.3. The City shall allow in any rate-setting proceeding, or shall support in any
4 appellate proceeding, as a reasonable and necessary cost, amounts equal to all of the
5 capital facilities in the city, county and state capital improvement projects generally
6 affecting the City incurred or budgeted by the Company from the end of the test period
7 through the twelve (12) months after new rates are expected to be set, as known and
8 measurable changes to the Company's rate base and cost of service. The Company's
9 reserve for depreciation shall be adjusted by an amount equal to deprecation on such

10 increment of capital costs for one-half of the known^'and measurable change period. The
* y'*lf''^fiyp jj *-^ 1

11 Company in the alternative and at its sole optioriffnay choosfeito accept an addition to the
1 ** * fl-IU' * !Mij$i. |< l̂:j*''

12 Company's rate base equal to two percent (2%)Jof the cumulativ^ city, county, and state
13 capital improvement budgets affecting the Austin area. Eithertoption shall be accepted,
14 adopted and otherwise supported by the City as meeting^ie Company's burden of proof
15 in support of such known and measurable changes'^Mp ^Sls &
1 /; li», \m frmffiI n .sFitoW"*^. SM*i«J*3y£.!fiii*
1 \J .T:&';3""'l';>ff|. l'̂ )». *!;$ • T.t*^

17 SECTION 8. Company Rules and Regulations, Jurisdiction.
1 o '̂l-'irfe"^
I O igpn-j iKrJk fy,

19 8.1. The Company and its successors^Mdlassigns shall'fi|ve>the right to adopt and
20 enforce Rules of Service for service hereunderitlot^ inconsistent with the law or this
.21 Franchise, and shall be subject to the original jurisdiction of the City or other regulatory
• *^ &"t?rtfl* "u;rt ^ IT *i'.;, .!'T^ -H'i'51

authorities having jurisdiction frorr|lirrie toftimeA
23 8.2. TiHi|;|Franchise shall Be" governed injaccordance with and construed by the
24 laws of the lState^6|*jfexas. ifehere is a disputeffietween the City and the Company on
25 any issue arising underjthis Frahcnisejprdinance or the operation of the Franchise created
26 thereunder, other than1 wnere an appeaj|is,subject to the Texas Gas Utility Regulatory Act
27 or subsequent regulatoiy^authority, as it?jnay'be amended from time to time, the parties
28 agree that trial ofrsuch action|shall bejyested exclusively in the Travis County State
29 District Courts orfln the United^StatesJDistrict Court for the Western District of Texas.
30 4w\ fte$w^ '̂~ h. t. j i !liF

31 SECTION 9. %urtailmentsf V

7-7 ^Pl̂ v, ..f|f
3* ^Wfi§f|E:P^f

-ik^^B d: Jn '!'i* 14'Ja

33 [Additional language is^fo'rthcoming, pending recommendations from the City's
34 Management Audit.]
35
36 9.1. The Company agrees to actively seek to provide the best mix of gas supply at
37 the lowest prices consistent with its duty to provide safe and reliable services to its
38 customers. The Company shall make an annual report to the City of its gas supply
39 activities relating to Austin, and in addition shall provide such a report upon the
40 circumstances in which it is required to undergo a management audit as set out in this
i41 Franchise.
42 9.2. The Company shall exercise its best efforts under reasonable terms and
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1 conditions, to maintain an adequate supply of natural gas to meet the requirements of
2 residential consumers, hospitals and essential governmental services within the municipal
3 limits of the City of Austin.
4 9.3. The Company's undertakings shall be subject to its ability, by use of due
5 diligence and normal business methods, to obtain and place in service the necessary
6 materials and facilities. Moreover, the Company shall be excused from failure or delay in
7 performing such obligations if and to the extent occasioned by an act of God, fire,
8 explosion, flood, act of a public enemy, contagion or contamination hazardous to human
9 life or health, legal restraints, labor difficulties, material shortages, interruption or

10 deficiency of gas supply not attributable to jdefault of the Company or, without
11 limitations, any other cause or combinationj|of;i"causes%not .reasonably within the
12 Company's ability to anticipate or control. The|Company shaJljnotify the City promptly
13 and in no case less than thirty (30) days of itSjJntent to utilife|this provision of this
14 Franchise. In any case of shortage of gas supplylclue to-iahy causeTwhere the Company,

**^ *^ * * •* TiSTl|' *X (Ptm'4'' *i^r=""t~d\ $£ *

15 by reason thereof, is unable to furnish gas for all|piirposes, preference jshall be as
16 specified in the curtailment procedure set forth in its/Riiles^of Service. ^^"^^
17
18 SECTION 10. Annexations by City.
19

•f:\-y ''^jjiirN1'* ^J

20 The City shall notify the Company in writing of thejahnexation of any new
k2l territory into the city limits of theipCity. |Mpon receiptlof notice of annexation from the

12 City, the Company shall have sixty (60) dayb to1;6egm collecting and paying the
23 Franchise Feejlffor any revenues'*" received from the Company's customers and/or
24 consumers residirigfin the newlffahnexed territories^^
25 ""'""̂  ^™*
26 SECTION 11.
27
28 [The City maygjpropose^w^plternaw' methodology for the calculation of the
29 FranchiseFee.l||
30
31 11.1. Sincelthe streets, rights-of-way, and Public Easements to be used by the

'*i|v*-*!Shl fW *•&&¥ ^^

32 Company in the operation^of|its system within the boundaries of the City are valuable
33 public properties acquifea"'ana maintained by the City at great expense to its taxpayers,
34 and since the grant to the Company of the use of said streets, rights-of-way, and Public
35 Easements is a valuable property right without which the Company would be required to
36 invest substantial capital in right-of-way costs and acquisitions, and since the City will
37 incur costs in regulating and administering the Franchise, the Company shall, throughout
38 the term of this Franchise, pay the City the aggregate sum of five percent (5%) of the
39 Company's total gross revenues (exclusive of the Texas Limited Sales Tax), collected for
40 gas utility service to consumers within the corporate limits of the City under the

^4] Company's rates, effective from time to time, excepting therefrom, however, the gross
"42 receipts from gas sold to the City for its own use.
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1 11.2. The Franchise Fee shall be paid quarterly to the City on or before the 15th

2 day of the second month following the end of the quarterly period for which said
3 payment is due. The Franchise Fee payment shall be made via electronic funds transfer.
4 At the time said payment is made, the Company shall deliver to the City's Office of
5 Telecommunications and Regulatory Affairs or successor in function, a summary
6 statement indicating the derivation and calculation of such electronic funds transfer
7 payment. For purposes of determining such fee, the books of the Company shall at all
8 reasonable times be subject to inspection by the duly authorized representatives of the
9 City, subject to the City providing twenty (20) days written notice to the Company of its

10 intent to conduct such inspection. The jnspectionJjM audit shall be limited to the three
11 (3) years immediately preceding the date of the Britten notice. The!'expense of all audits
12 and reviews of all Company records for the purpose of thejjojjeration of this Franchise
13 shall be paid by the Company and recovered in tariff on file fortfiisJranchise.

f ^ ' J \!'-"*t «' T|i«-HHIv

14 11.2.1 In the event any quarterly payment isfmade^ajter 5:00);jp;rn. on the date due,
15 the Company shall pay to the City a late payment charge/of the greate'rfof:, >if

r «/ * */ J -i ** "i£ i*™""*!. ^ |̂I"~;T'"IT*'k, <^~£r
"1 £ / \ (T* 1 f\ f\ rf*4^«*LiJrt*+h ^i^'jsltil i«*tTi ' .t"

16 (a) $ 100, or _ ll̂ tjK 4|jfir
17 (b) Simple interest at 10% annual percentagejrate of the total amount past
18 due. ,fpife *^w$k ^
19 11.3. The Franchise Fee shall ^e^ihl|lieu of any ^an'd'l^all other rentals or
20 compensation or Franchise, license, privilege, instrument, occupation, excise or revenue
21 taxes or fees and all other exactions^or charges (exceptjad valorem property taxes, permit
12 fees prescribed^ the City's DepartmentVf Public Wbr|s|;special assessments for local

23 improvements|jfand such otheiy charges imposed uniformly upon persons, firms or
24 corporations^tnehiengaeed in business with the City)'? or permits upon or relating to the

>•?*•'• *^ t^ J î-ij,;-̂ ;;̂ !!;,̂ ;! \ii,-'ii ,•' ^*^

25 business, revenue, Franchise, 'gasolines, installations'and systems, conduits, storage tanks,
26 pipes, fixtures and oth*er|facilities oftne|Company and all other property of the Company
27 and its activities, or4l&ytpart thereof, infthe City which relate to the operations of the

iW^v •* -^••j^p 1%, H j'ii :£:' ** '

28 Company's gas d^stribution'system. Mf
29 11.4. SaidJFranchise Feejshall^accrue to the City only so long as the City, after
30 notice and the opportunity to cure|nfthe instance of disagreement between the parties,
31 does not charge, levy?, require or/collect any other rentals or compensation of franchise,
32 license, privilege, instrument|[occupation, inspection, excise or revenue taxes, fees or
33 other exactions or charg'es^felating to the operation of the Company's gas Distribution
34 System in the City as aforesaid.
35 11.5 The Franchise Fees defined in the Franchise Ordinance are a reasonable and
36 necessary operating expense of Company and may be fully recovered by Company by
37 collection from its customers in the City, whether asserted retroactively or prospectively,
38 by revising its rate schedules, assessing an additional charge to the monthly bills of its
39 customers within the City, adding an additional charge to the Company's purchased gas
40 adjustment clause for the City or in any legal manner approved by the City.

>41 11.6. Company shall be allowed to fund, in the rate base, a reserve account to
42 provide for an orderly accumulation of funds necessary for payment of the five percent
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\ (5%) Franchise Fee specified in Section 11.1.
2 11.7. (A) Each transportation customer of the Company other than a transportation
3 customer that is a public entity as herein defined, shall disclose to the Company the
4 purchase price of said gas. Should the transportation customer fail or refuse to disclose
5 or furnish such purchase price to Company, Company shall establish same by utilizing
6 110% of the Houston Ship Channel Index of prices for large packages of gas published
7 each month in Inside FERC 's Gas Market Report (or a successor publication or another
8 publication agreed upon by the City and Company) for the period of time the
9 transportation service is performed.

10 (B) The Company shall use all due diligenceph collecting from customers any and
^HliKilisT'4 ??l

11 all fees required by this Franchise agreement, jpuT'shall nqt^ be^responsible for paying
12 same to City if the Company's customer refuses'to pay the fee|imposed on the purchase
13 price of the gas transported, and remains delinquent in payrnentlpf^such fee for a period
14 greater than thirty days. The Company shall be resppnsibleMbr thenlneollected fee on any

^ * r -^ \* 'î h'K; l̂̂ hlî " H l̂̂ l!l;̂ H '*'

15 gas thereafter transported through the rights of^wa^of the CityWuthe Company's
16 transportation customer, but in no event shall the customer-,be relieved, "lifi^r iP* '^ifi:iijV
17 11.8. (A) The City Council hereby expressly ^reserves the right, power, and
18 authority to fully regulate and fix the rates and,,charges for thetservices;of the Company to

-<$'; i Mf ,'•$,» "^"''jiSJ^a {'Mf'"

19 its consumers as provided by State law andthenilitv Charter, ^itili^&' ''"̂ fshh, ill ̂
20 (B) The Company may from timefto timeMprojx>se changes in its general rates by
21 filing an application with the Cityf Secretary fbr|the|consiideration of the City Council.
P2 Within a reasonable time consistentiwith law, th&Cityj^uncil shall afford the Company
23 a fair hearinggvith reference to|thej'application arid shall either approve or disapprove the
24 proposed changeslor3make sucKSbrder as may be reasonable.

îi'Mfi' 'v 4i3^M"ti<[ji% "̂ H-fiĵ  "
25 (C) In order lejascertairi ariy||nd all facts, the City Council or its designate shall
26 have full power and 'authority to inspect, or^cause to be inspected, the books of the
27 Company, and to inventoryiand appraiseffer^cause to be inventoried, and appraised, ther jfj?* VL!UI> •yiitK?' ' ' 7

28 property of the Company, andftp compel^the attendance of witnesses and the production
29 of books and recorc-s. l̂||K^f
30 (D) The City, shall not alldwtas to rates or services an unreasonable preference or

'Li.-•*«*, 'y **>?
31 advantage to anyoWg^within a service classification, nor allow the Company to subject
32 anyone within a seryi^ct|dassification to any unreasonable prejudice or discrimination.
33 Neither shall the Comp'any^gfant, directly or indirectly, any rebate, in the form of money
34 or any other thing of value, to any consumer in order to circumvent the rate schedules
35 filed with the City pursuant to this Franchise Ordinance.
36 (E) The City Council has authority to require the Company to allocate costs of
37 facilities, revenues, expenses, taxes, and reserves between the City and other
38 municipalities or unincorporated areas, consistent with State Law.
39 11.9. The Company agrees that the City may, at any time during the term of this
40 Agreement, at the expense of the Company, obtain expert assistance and advice in

^41 determining fair, just, and reasonable rates to be charged by the Company to its
consumers in the corporate limits of the City, and in determining the extent to which the
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1 Company is complying with the terms and conditions of this Ordinance. The Company
2 agrees to pay reasonable expenses in connection therewith, or reimburse the City for the
3 same, which expense the Company shall be entitled to recover through rates and tariffs.
4 11.10. The Company shall file annually with the City's Chief Financial Officer, or
5 his designate, no later than four (4) months after the end of the Company's fiscal year,
6 annual audited statements of the Company. The certified public accountant preparing the
7 statement shall certify that the statement is in accordance with applicable generally
8 accepted accounting principles.
9

10 SECTION 12. Indemnity.
11 $P

litl^

12 The Company agrees to indemnify, defend, and save Harrrjless the City, its agents,
13 officers and employees, against and from any|and all claimslby. or on behalf of any
14 person, firm, corporation, or other entity, arising^fromlthe Company's construction,
15 . operation or management of its transmission or Distribution System^'o|wising from any
16 act of negligence of the Company, or any of its agents'Rcpntractors, servaritsf employees,

t_J CJ \ J ' * +-J &*..,. 4bi£':Hj^ ••.i:;;̂ 1'- ' 1 *f J

17 or licenses, including a breach of the Company's obligation under this Franchise
N*J?J*V

18 Agreement to provide the City information^contained in written reports that is free of
!fff'"Nr"-h î!°-f!'|:" >. «"'

19 material misrepresentation, and from andiagainst^all costs, co;unsel fees, expenses and
20 liabilities incurred in or about any such claim or proceeding brought thereon; except that
2\ the indemnity provided for in this paragraph shalli^notjapglyjto any liability resulting from
\2 the negligence,or intentional actsforj!;bmissions|pf the|(f ifyj its officers and employees.

23 The City shalj|j|rpmptly notif||the|Conipany offany claim or cause of action which may
24 be asserted ag^amstiithe City relating|to or coveringjaiiy/matter against which the Company
25 has agreed, as set forth abovet t6!|ihdemnify, defend and save harmless the City. The
26 Company reserves tK&;right, but nofSthe obligation, to employ such attorneys, expert
27 witnesses and consultaritslasvit deems necessary to defend against the claim or cause of

,j!p'' 'VXjip', fiiiHi*' J

28 action. The Company shall;|nave the right to investigate, defend and compromise all
29 claims referred jjto herein afterffconferring with the City's Law Department. It is
30 understood that itlis not the intention of either the City or the Company to create any
31 liability, right oAcjairn for the^benefit of third parties and this franchise ordinance is
32 intended and shall b"Sc*orU.true]ltfor the sole benefit of the City and the Company.
33 "̂ iiii£§P*'

34 SECTION 13. Insurance.
35
36 The Company will maintain a level of insurance in consideration of the Company's
37 obligations and risks undertaken pursuant to this Franchise that is consistent with best
38 industry practices. Such insurance may be, in the form of self-insurance to the extent
39 permitted by applicable law, under an approved formal plan of self-insurance maintained
40 by the Company in accordance with sound accounting and risk-management practices. A

^41 current certificate shall be provided to the City. The Company shall be responsible for
paying all self-insurance retention and insurance deductibles associated with the payment
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1 of any claim arising from activities conducted under this Franchise.
2
3 SECTION 14. Equal Employment Opportunity.
4
5 14.1. The Company shall adhere to equal employment practices within the City of
6 Austin, and to all federal, state and local rules and laws pertaining to discrimination,
7 equal employment and affirmative action.
8 14.2. The Company shall provide equal employment opportunity to minorities,
9 women and the physically disabled at all levels and in all phases of operation. In

10 addition, the Company shall promulgate an affirmative action policy which shall cover, in
11 addition to employment: training, the granting^of internshipsippurchasing, and the
12 employment of subcontractors. If FiSpr

!*• |-!j'yJii
13 14.3. Company shall make all reasonable, efforts to .comply with its affirmative

:'l'f''^' > ''' vtil&i,T%

14 action commitments. Illk ,(.?$'• ''Nllii^
WiK A'<3&' i-FK-.fe. ;r.i

15
16 SECTION 15. Forfeiture and Termination.
17
18 15.1. In addition to all other rights and powers retained bytithe City under this
19 Franchise or otherwise, the City reserves/tne*rign\to declare thisiFranchise forfeited and

$$ ^^-"A ''3a*±r

20 to terminate the Franchise and all rights and privileges of the Company hereunder in the
I •! * * J IHr C^fc £\\F * *

21 event of a material breach of its^termsj^and conditions^ A material breach by the
\2 Company shalhinclude, but shall n!6we limited to, the Yellowing:

* » *i*lh '. \S..y-f>"*-*"' ^'H •& ""^ ''-~i<^ *-*

23 (A) Faijure^pn more than^tfifee (3) occasions to, pay the Franchise Fee prescribed
24 by Section 1'^nerefe
25 (B) Failure tbjrnaterially provide the services provided for in this Franchise
26 Ordinance; ^lllfe *̂ lj}|̂  ^
27 (C) Material iriisr^presentation ofijfacFin the application for or negotiation of the
2o rrancnisej and ^ '̂̂ \ ^
29 (D) Conviction of any director,<officer, employee or agent of the Company of the

N<pi::H "M^tll^^m

30 offense of bribep^or fraud cormected with or resulting from the awarding of this
31 Franchise to the Company. Jj?
32 15.2. The foregoing^shSil not constitute a material breach if the violation occurs
33 without fault of the Company or of its employees or occurs as a result of circumstances
34 beyond its control. Company shall not be excused by mere economic hardship nor by
35 malfeasance or the malfeasance of its directors, officers, or employees.
36 15.3. In order for the City to declare a forfeiture, the City shall make a written
37 . demand that the Company comply with any such provision, rule, order, or determination
38 under or pursuant to this Franchise. If the violation by the Company continues for a
39 period of forty-five (45) days following such written demand without written proof that
40 the corrective action has been taken or is being actively and expeditiously pursued to

.41 completion, the Council may take under consideration the issue of termination of the
*42 Franchise. The City shall cause to be served upon the Company, at least twenty (20) days
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1 prior to the date of such a Council meeting, a written notice of intent to request such
2 termination and the time and place of the meeting. Public notice shall be given of the
3 meeting and issue which the Council is to consider.
4 15.4. The Council shall hear and consider the issue, shall hear any person
5 interested therein, and shall determine, in its discretion, whether or not any violation by
6 the Company has occurred.
7 15.5. If the Council shall determine that the violation by the Company was the
8 fault of the Company and within its control, the Council may declare the Franchise of the
9 Company forfeited and terminated, or the Council may grant to Company a period of

10 time for compliance. Nothing herein shall be deernecia waiver of the Company's right to
11 pursue all available legal remedies.
12
13 SECTION 16. Change of Control.
14 %;% *&> "'̂ ^v

NflfSfe, 4F ;̂k us
15 Upon the foreclosure or other judicial saleJof'iJall or a substantial .part of the

* *-* •l*iis''nri;*'^' 'iuia^'^i -~l '

16 Distribution System within the corporate limits of thejiljity, or upon the'lfeasing of all or a
17 substantial part of the Distribution System, the Company||shall notify the City of such
18 fact, and such notification shall be treated ajuayiotification tnat|a change in control of the
19 Company has taken place and the provisions^oRthis Franchiseffioyerning the consent of

1 * J3-4' *** ̂ '"''h. T^tfcjF*

20 the Council to such changes in control of|the Company shall apply.
wii?G n^mrtfi"^ ii — *»•»

21 • Iif
!2 SECTION 17.. Receivership and Bankruptcy.

jjiK ,Kr Viffi^"' m m -
23 . fll^l |(|̂  |
24 17.1. ^The^(|ouncil shallpay^the right to cauncerthis Franchise one hundred twenty
25 (120) days after ttefappointmennofla receiver or trustee to take over and conduct the

\ll5iFk. "SJ'X'JP^

26 business of the Company^whether i'nfeceivership, reorganization, bankruptcy or other
27 action in proceedingpwKether volunSS|j|pr involuntary, unless such receivership or
28 trusteeship shall Have beernyacated prior/to the expiration of said one hundred twenty
29 (120) days, or unless; ^iftk^' *"'
30 17.2. Within one hundrediltwenty (120) days after his or her election or

J]'^;TlM'^ #!i '*j.y

31 appointment, sucnfrecgiver or trustee shall have fully complied with all the provisions of
32 this Franchise and rerneHiedjall/defaults thereunder; or
33 17.3. Such receiver^bf trustee, within one hundred twenty (120) days, shall have
34 executed an Agreement, duly approved by the court having jurisdiction, whereby the
35 receiver or trustee assumes and agrees to be bound by each and every provision of this
36 Franchise granted to the Company.
37
38 SECTION 18. Purchase.
39
40 [Subject to Revisions]
.41
42 18.1. The City shall have the option to purchase the Company's Distribution
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1 System within the City of Austin.
2 18.2. The following are conditions precedent to the exercise of City's option to
3 purchase:
4 18.2.1. The City must provide the Company with written notice of the City's
5 intention to exercise its option to purchase the Company's property devoted to the
6 Distribution System.
7 18.2.2. Within thirty (30) days after receipt of the notice of intention to exercise its
8 option, the Company shall make a written offer ("Offer") stating the cash price at which
9 the Company is willing to close the purchase and sale of the Distribution System., Within

10 ninety (90) days of the receipt of the Offer, the^Sity must give written notice to the
11 Company (a) that the Offer is rejected and the .appraisal procedures set forth in Section

JL̂ P TJrS'^Y i^if^*'

12 18.3 are to be initiated, (b) that the City agrees to purchase||lji>Distnbution System for
13 cash at the cash price stated in the Offer, or (c) withdraw its noticejof intent to exercise its
14 purchase option. !||̂  ,$j|s' '^8h- ? • > " "
15 18.2.3. If the City agrees to purchase^felpistribution^S^stem at the price
16 stated in Company's Offer, the parties shall negotiaiieltrie^terms of a definitive purchase
17 agreement in good faith. Closing shall take place withinl||iirty days after satisfaction of
18 all conditions precedent to the sale in the purchase agreement, are satisfied, or at such
19 other time upon which the parties may mutual ly|igree.
20 18.3. Upon initiation of the appraisal procedures set forth in this section, the
2\ Company and the City shall each,3,appoiht an .appraiser j^itnin thirty (30) days after
!2 delivery of the)t,written election for|appraisal under Sectionfl8.2. The appraisers shall be

23 experienced inltKe,evaluation o%ga| distribution|systems, and neither appraiser shall have
24 worked for^eith'&lthe City prl'tne Company IwitKin five (5) years of the date of

""*l/' Vfi^' r ''•'&$$T'̂ Ml î&&^*:"i:

25 appointment or be 'ptherwise^disqiaajified from rendering independent judgment. The
26 City and the Companfefshall each immediately provide the name, mailing address and
27 telephone number ,q£4ts<appointee to 'tne|dther party. The appointed appraisers shall
28 agree on the appointment of a|third appraiser with like qualifications.
29 18.3.1 Within thirty (30Kdays after appointment of the third appraiser and after no

^"h<Jt tf ^ f >lilitTi**;^*jf'"E J* 11 A 1
•-'"* TWf'yji***-'''̂ -?

3U less tnan least fifteen (15) da^'slfivritten notice to the parties, the appraisers shall
31 commence their determination ofrthe appraisal value of the Distribution System.

V.KIF'KII.'X, .d$iiJ*

32 18.3.2. Withlnjinjnety (90) days after the commencement of the appraisal
33 process, the appraisers snalPeach file with the City and the Company a written proposed
34 decision on the appraised value, including detailed written findings explaining the basis
35 of the proposed valuation. The appraisers shall consider the following in arriving at a fair
36 market value for the Company's facilities:
37 (A) the book value of the assets constituting the Company's Distribution System
38 within the City of Austin;
39 (B) the age and condition of the physical plant and equipment;
40 (C) the discounted future revenue stream generated from the customer base; and

(D) the remaining useful life of the Company's distribution system within the City
F42 of Austin.
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1 18.4. Closing shall be held at a mutually agreeable location one hundred twenty
2 (120) days after the City's receipt of the Offer ninety (90) days after the final decision of
3 the appraisers becomes final. At the closing, the City shall pay in the case the cash price
4 ' stated in the Offer or the final appraisal value, as appropriate.
5 18.5. The time periods specified in this section may be modified or extended only
6 by a writing duly authorized and executed by both the City and the Company. Such
7 authorization shall not be unreasonably withheld, provided that any such request shall be
8 made in writing and received by the other party within a reasonable time prior to the
9 expiration of the time period sought to be extended.

10 18.6. In the event the City decides not to^purchase the Company's Distribution
J fs~£j&$F &'

11 System or the City is financially unable to /close the purchase1 of the Company's
W^ $̂!** jsTiiia**

12 Distribution System within the time set forth herein, the Cityls^purchase right shall be
Wi £f iiSsT"'!- ^~^

13 deemed waived and the City shall reimburse the.Company fofialLthe Company's costs
vSlt, ,- ?' TjfcH-ft

14 and expenses expended in preparing for the purcnase,transa'ction. '"15 ^tSk, "*""" iJItieA
^•i!;A

•*$. ;i!m. -"ft

16 SECTION 19. Severability.
17

îift
18 19.1. If any word, phrase or one or more provisions^ofithis franchise are held to

* * >'!S '*"" .j'fi*** * **|-*|!I --*^ •*$?'

19 be void, voidable, or unenforceable by a cpuft-MjCprnpetent juri|dicfion in a final judicial
20 action, the word(s), phrase(s), or provisidn(s) are-jsevered fromf|Ke remaining provisions
21 of the Franchise. Such a word, phrase, d&provisibri'shall riot affect the legality, validity,

L t^i'''i1s"N ViE;*' $3 *tiv'i'1"0>~!i']Kli
\2 or constitutionality of the remaining p6rtions[|of tnisJIFranchise. The City and .the

23 Company enter!intp this Franchisefand each of its,, provisions regardless of any provision
24 that is held to^fieMJllegal, invalid^r^unconstitutional'jfprovided, however, that the City and
25 the Company eachtreserves 'the right to terminate the Agreement authorized by this
26 Franchise Ordinance ifelany provisioniset out* herein is held to be illegal, invalid or

..j«TJ;!'Ti:tti'jHir " '^nr?]''i"F'i. jfKiF *^

27 unconstitutional.
28 19.2. Notjiing hereinjicqntained^shall be construed as granting any exclusive
29 Franchise or righSj
30 11ti!%
31 SECTION 20. lhteri)retation.|!i
32
33 The use of captidris'W'headings for the various sections of this Ordinance are for
34 convenience of parties only and do not reflect the intent of the parties. The rule of
35 interpretation to resolve ambiguities in a contract against the party drafting such contract
36 shall not apply to this Franchise.
37
38 SECTION 21. Dispute Resolution.
39
40 21.1. If a dispute arises out of or related to the Franchise, or the breach thereof, the

fc41 parties agree to negotiate prior to prosecuting a suit for damages. However, this section
does not prohibit the filing of a lawsuit to toll the running of a statute of limitations or to
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1 seek injunctive relief. Either party may make a written request for a meeting between
2 representatives of each party within fourteen (14) calendar days after receipt of. the
3 request or such later period as agreed by the parties. Each party shall include, at a.
4 minimum, one (1) senior level individual with decision-making authority regarding the
5 dispute. The purpose of this and any subsequent meeting is to attempt, in good faith, to
6 negotiate resolution of the dispute. If within thirty (30) calendar days after such meeting,
7 the parties have not succeeded in negotiating a resolution of the dispute, they will
8 proceed directly to mediation as described below. Negotiation may be waived by a
9 written Agreement signed by both parties, in which event the parties may proceed

10 directly to mediation as described below. ,̂ 3j|
11 21.2. If the efforts to resolve the dispute|itnrough negotiation fail, or the parties
12 waive the negotiation process, the parties may select, within|thirty (30) calendar days, a
13 mediator trained in mediation skills to assist with/esolution^pftiHe^dispute. Should they
14 choose this option, the City and the Company agrefeto actji'h goodTaith in the selection of
15 the mediator and to give consideration to qualifledfjiridividuals nqminate,dl; to act as
16 mediator. Nothing in the Franchise prevents the p&ies:;!;from relying^onfjhe skills of a
17 person who is trained in the subject matter of the' dispute^or a contract interpretation
18 expert. If the parties fail to agree on a mediator within^thirty (30) calendar days of
19 initiation of the mediation process, the mediatorfshall be seleefeHlby the Travis County
20 Dispute Resolution Center (DRC). if ^Illik ^
21 21.3 The parties agree to participate in mediationjin good faith for up to thirty
:2 (30) calendar days from the dateiof tliev first mediation^ session. The City and the

$l?\ Sh. IIP ?<$ -1' '"'~i"'*~
23 Company wiljjshare costs of tne^mediator selected^ mediate the dispute, equally.
24 ^^Siik^<slk jwtf-% JF!̂
25 PART 2. In compliance witheArticje>XI (Franchise's and Public Utilities), Section 3
26 (Ordinance Granting Franchise) of tfie|Gity Charter, the Company shall bear the expense
27 of publishing the full^xftpf[Jhis ordinarice-iira newspaper of general circulation in the
28 City within five days after eachtpf the three readings of this ordinance.

i^'it ^f^l^^h ji*^

29 PART 3. If anyfokthe terms of thi^rdinance conflict with the City Charter, the terms of
30 the Charter prevaiKfl1 iKttZtit.

^:i''m^p.K?wt-"fl3?i,j^r

31 PART 4. Ordinance N6iy36|0918-T is repealed on the effective date of this ordinance.
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2
3
4
5
6
7
8
9

10
11
12
13
14
15
16

PART 5. This ordinance takes effect on

PASSED AND APPROVED

, 2006.

2006
Will Wynn

Mayor

APPROVED: ATTEST:
David Allan Smith

City Attorney
ShirleJiiA. Gentry

felerk
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